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ACCOUNT. APPEAL. 


Upon a general bill for an acconnt, a defendant; 1. Boards of Supervisors being no longer in ex- 
may set up in his answer,as a bar or defence, astated istence either as courts or corporations, their be- 
or settled account, and if, upon issue joined upon ing having been extinguished by the constitution 
the answer, it is found to be true, the court may of this State, and this fact being judicially known, 
give leave to the plaintiff to amend his bill, and' the appeals taken in these cases are directed to 
to sur-charge and falsify the stated or settled ac-|abate. 
count, by pointing out or indicating specifically Board of Supervisors v. Livesay 44 
any items of error, mistake or omission existing 
therein. re 2. A party takes an appeal from a decree by de- 

Mc Neel v. Baker et als. 153 fault before applying to the court in which the 
And see Bell y. List et als. 469 decree was rendered, or to the judge thereof, to 
correct the errors of Which he complains; his ap- 

AGENCY. peal must be dismissed, as being improperly taken. 

Baker et al v. Western Mining and Manufactur- 

B. executed a bond and delivered it to N. as his ing Co 196 


‘deed; N. sometime afterwards handed the bond 


back to B. and requested him to procure the sigua-; 3. A non-resident de‘endant against whom a 
ture of certain other persons. HELD. decree has been made by publication, and who 
1. N. thus constituted B. his agent for the pur-|has not appeared in the case in the court below, 
pose of obtaining the signatures. cannot appeal from the decree. His remedy is 
2. The party signing and delivering the bond | that provided by the statute. 
under these circumstances to the agent, upon con-| Meadows vy. Justice, 198 
dition, can, under the plea of nunest facturn, prove! 4. Under the provisions of the Code of this 
the agency by himselt or by the agent, and the/State, a judge of a circuit court has no power or 
condition upon which the delivery to the agent authority to render a decree in vacation which 
was made. purports to be final as to any subject embraced 
3. The condition made known to the agent at! by it. 
the time of delivery to him is notice tothe princi-| Upon an appeal taken from such a decree as 
pal, and he is bound by it. matter of right, under the provision of chapter 135 
Newlin v. Beard et al. 110 and sections 1, 2, 3 and 4 of the Code, the appellate 
court will not dismiss the appeal because the de- 
ALLEGATIONS. lcree was rendered without sufficient authority by 
the judge, but willtake jurisdiction of the cause 
and decree, so far, and so far only, as toreverse the 
decree and remand the cause to the circuit court, 
there to be proceeded with and heard and deter- 
mined according to the rules and usages governing 
courts of equity in this State. 
The judge having acted upon the cause prema- 
_|turely, as well as without proper authority, it is 
17 not proper for ‘the appcl'ate court to detérmine 
and decree upon the merits of the case, especially 
as there are infant parties in interest, before the 
cause is first heard and acted upon by the court 
slow. 
Monroe et al. v. Bartlett et als., 441 


1. When the allegations of a bill are distinct and 
positive, and the bill is taken for confessed, such 
allegations are taken as true, without proof, but 
in respect to all matters not allezed with due cer- 
tainty, or subjec ts which from their nature require 
an examination, the obligation to furnish proof 
rests ‘on the plaintiff. 

Campbell v. Lynch et als. 

2. Every material allegation of a bill not contro- 
verted by an answer, shall, for the purposes of the 
suit, be tuken as true. 

Gardner et al. v. Landerajt et als. 36} pe 

8. Every averment necessary to entitle a plain- 
tiff to be entertained in a court of equity, must be 
contained in the bill. | ATTAC mNTS 

Vanbibber v. Beirné et als. 168 adalat ieee maaiaa 
And see Freshwater v. Pittsburgh, W ae 


1. Ina suitat law in which an attachment was 
and Kentucky Railroad Company. 


jsued out and levied on the property of the de- 
ANSWER. lfendants, and judgment obtained therein against 

‘ |the defendants, on publication, a part of the de- 

When a cause is regularly heard without objec- ifendants appeared in the court in which the 
tion on bill and answer witioutany replication, the judgment was rendered within five years from 
answer will generally be taken as true. the rendition of the judgment, and “tendered t 
Cleggett v. Kittle et al., 452\the court their petition praying for ‘a re-hearin 
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of the proceedings in the action, without accom- 
panying the petition with the affidavit prescribed 
and required in such case by the act of the legis- 
lature, on the 11th day of March 1865, en- 
titled ‘An act to amend and re-enact secs. 23, 27 
and 28 of Chap. 15I and sec. 13 of Chap. 170 of the 
Code of Ny woul which affidavit so prescribed is 
pom ae A nown and called “the suitors test 
oath,” \ e court refused to receive and allow 
Repetition to be filed. HeEtp, 

T it was error in the circuit court to refuse 
to allow said petition to be filed, on the ground that 
it was notaccompanied bysuch affidavit ortest oath. 


So much of the said act of the legislature as) 


prescribes such affidavit or test oath, is contrary to 
the constitution of the United States, and was 
therefore null and yoid from its passage. The pe- 
tion for re-hearing in this case is sufficient, and 
should now be received by the court below. 
Kyle vy. Jenkins et als. 371 
2. Ina suit at law in which an attachment had 
been sued out against the property of the defend- 
ants and levied, and judgment had therein against 
the defendant, on publication, the defendants ap- 
in the court in which the judgment was 
rendered within tive years from the rendition of 
the judgment, and offered to file their petition in 
the case, asking for a re-hearing of the same with- 
out accompanying the petition with the affidavit 
prescribe 1 in such case by the Act of the Legisla- 
ture passed on the 11th day of March 1865, which 
affidavit so prescribed, is commonly knowr and 
called “‘the suitors test oath.”” The court below 


refused to receive the petition, on the ground that] 


the same was not accompanied with said affidavit, 
and the Supreme Court of Appeals of this State 
affirmed the judgmeat of the court below in re- 
fusing .to receive the petition. Held by the Su- 
preme Court of the United States, upon a writ of 
error, that so much of said act of the legislature 
as prescribes and requires said affidavit, is con- 
trary to fhe Constitution ot the United States, and 
is.therefore null and void ; and that the judgement 
of theSupreme Court of Appeals of the State of 
West Virginia, in affirming the judgment of the 
court below, was erroneous and must be reversed. 

The mandate of the Supreme Court of the Uni- 
ted States reversing the judgment of the Supreme 
Court of Appeals of this State for the cause afore- 
said, cote presented to the Supreme Court of Ap- 
peals of this State and asked to be entered of rec- 
ord, and the Supreme Court of Appeals of this 
State asked to reverse its judgment in the case, and 
to conform its judgment to the judgment of the 
wae Court of the United States: Hep. 

hat it is the duty of the Supreme Court of Ap- 
ls of this State tocause the mandate from the 

upreme Court of the United States in said case, 
to entered of record, and to reverseits judg- 
ment and conform the same tothe judgment of 
the Supreme Court of the United States 

That in such case, it is proper for this Court to 
render judgment in favor of the appellants here 
against the appeliees for the amount of costs re 
covered by them against the appellee in the Su- 
preme Court of the Uuited Staves, (the said costs 
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BILL IN EQUITY. 


1. Every material allegation of a bill not con- 
troverted by an answer shall, for the purposes of 
the suit be taken as true. 

Gardner et al. v. Landcraft et als. 36 


2. In a bill in equity preferred by an executor, 
as such, he ought to describe himself as the ex- 
ecutor of his testator. : 

Capehart, ex’or v. Hale. 547 

3. Every averment necessary to entitle a plain- 
tiff to be entertained in a court of equity must be 
contained in the bill. 

Vanbibber v. Beirne et als. 168 


BOARD OF PUBLIC WORKS. 


| 


1. The act passed hy the legislature of West 
Virginia on the 14th day oftJanuary 1873, entitled, 
\*An act amending and re-enacting sec. one of 
|chap. 56 of the Code of West Virginia, concerning 
the Board of Public Works,”’ is not repugnant to 
|the 4th section of article the 7th of the constitu- 
|tion of the State of West Virginia. And the part 
lor parts of the act of the legislature passed on the 
jist day of April 1873, entitled, ‘‘An act to amend 
jand re-enact sections two, six, seven, fourteen and 
jnineteen of chap 163 of the Code of West Vir- 
|ginia,” which are directly involved in or apply to 
| this case, is and are not repugnant to said 4th see- 
jtion of said article 7 of the constitution of the 
|State of West Virginia. ~ 

2. The said act of the legislature of the 14th day 
of January 1873, does not, in fact or effect, operate 
an appointment of the governor and the other 
executive officers therein referred to, to a different 
office or to different offices, Lut substantially pre- 
scribes the duties and powers of the governor 
and said other executive officers, to be by them 
exercised and performed as coustitutional officers 
of the executive department of the government, 
|to which they were or may be elected. In other 
| words, said act in substance and effect simply an- 
nexed to the office of governor, and the other ex- 
ecutive offices therein named, powers and duties. 

3. The said act of the legislature of the State of 
West Virginia passed on the said 14th day of Jan- 
uary, entitled, ‘An act amending and re-enacting 
section one of chapter 56 of the Code of West 
Virginia concerning the Board of Public Works” 
and enacting that said section be amended and 
re-enacted so as toread as follows: ‘‘1. The gov- 
ernor, auditor, treasurer, superintendent of free 
schools, and attorney general, shall be and con- 
tinue a corporation under the style of the “Board 
of Public Works,’ is not repugnant to the con- 
stitution of said State, but is valid and binding. 

4. So much of the act passed by the legislature 
of the State of West Virginia on the first day of 
April 1873, entitled, ‘An act to amend and re-en- 
act sections two, six, seven, fourteen and nine- 
teen of chapter 163 of the Code of West Vir- 
ginia,”’ as is directly involved in and applies to this 
case, especially the part and parts thereof by 
which it is enacted that the Board of Public 











to be paid but once by the appellee) and also for| Works shall on the 15th day of April in the year 
their costs expended in this court; and also to re-| 1373, and every two years thereafter, appoint a su- 
verse the judgment of the court below, and re-|perintendent of the penitentiary at Moundsville, 
mand the cause'to’ the court last named with di-| whose term of service shall’ begin on the first day 
rections to receive the said petition for a re-hear- of ac | next after his appointment, and who 
ing of thecase without the said affidavit, and to should have the powers, and perform the duties of 
grant the re-hearing prayed forin the petition said office prescribed by law, and shall receive as 
without affidavit, unless legal and sufficient reason|an annual salary not toexceed $1500, at the dis- 
other than the want of such affidavit be shown cretion of the Board of Public Works, is not and 
why the prayer of the petition should not be|are not repugnant to the constitntion of the State 
granted, and further to proceed in the same asjus-/of West Virginia, but is and are valid and bind- 
tice requires, and the law directs. jing. 

Peerce et al v. Carskadon. 383) 562 


Bridges v. Shalleross 
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BOARD OF SUPERVISORS. 


COMMISSIONERS IN CHANCERY. 


See Appeal 1, and 
Board of Supervisors v. Livesay, 


BOND. 


As a general rule, though perhaps not universal, 
44) when there are no exceptions filed to a commis- 
sioner’s report, and the report is confirmed b 
decree of the court below, an appellate court will 
not look into the report—The parties in interest 
| will be taken to have acquie in the report. 
110} But this rule dves not apply where the decree 
|re: dered upon the report, is materially contrariant 
thereto. 
| Although no exceptions are filed to a commis- 
The circuit courts have the highest general origi-'sioner’s report, and the report is confirmed, if the 
nal jurisdiction exercised in the State. Having cog jdecree of confirmation, upon its face, shows mate- 
nizance of a subject, they are in each case judges|rial error as to matter of law prejudicial to the 
of facts that authorize or require their adjudica-|appellant, for such error the decree should be 
tion and action, sult 


See Non est Factum and 
Newlin v. Beard et al., 


CIRCUIT COURTS. 








the Supreme Court of Appeals. When judgments) 
and decrees have been pronounced or suffered by} 
fraud, accident or mistake, upon a proper proceed-| 
ing, they may beannulled. Butin cases between) 
arties who were properly before the court, or had 
egal notice and might have appeared and asser- 
ted and defended their rights, the facts necessary) 
to warrant a judgment are presumed to ave been) 
proved or admitted, and, generally, the judgment 
cannot be annulled or disregarded otherwise than} 
as suggested. A proceeding not instituted or pro- 
secuted according to the conmmon law, but author-) 
ized and regulated by statute, should not be sub-| 
ject toa different presumption. 
Ches. & Ohio R. R. Co. v. Pack et als., 397) 


a? to the right of —— to|reversed. 


Reitz & Co. v. Bennett et als., 
CONDEMNATION OF LANDS. 


417 


The first, and most cf the provisions of section 


5of chapter 52 of the Code, reiate to the mere entry 
by acompany, incorporated for the construction 
of a work ofinternal improvement, upon the lands 
of another person, to examine, survey aud lay out 
parts needed for the improvement. 
jtence next to the last, as amended in the act of 
1870, which provides that no company shall, under 
that chapter, invade the dwelling-house of an 

person, or any space within twenty feet thereoi, 
without the consent of the owner, not only for- 


But the sen- 


| bids such entry for experimental and preparatory 


COMMISSION ERS. 


1. Where a decree appointing special commis- 
sioners to make sile of land, was made by a cir- 
cuitecourt of the State of Virginia, of a county 
within the boundaries of this State, and said de- 
cree was in force at the formation of this State, 
it is not necessary, to authorize the comwmis- 
sioners to act under the decree, that they should 
be re-appointed by the circuit court of the coun- 
ty after the formation of this State—Such com- 
missioners are not public officers. 

Shields et al. v. MeCluug et als., 79 

2. When itis error to refer a cause to acom- 
missioner. See /najunction and 


Arbuckle v. McClanahan et al. 101 


3. It is error to confirm a report of commission- 
ers made under the provisions of chapter 42 of the 
Code, in which the “just compensation” to which 
the party is entitled is not exclusively given to 
him in money, the party himself appearing to re- 
sist the report on that ground. . 

The confirmation of a report, authorizing a rail- 
road company to enter upon the real estate of an- 
other party against his consent, and build a fence 
for its own purposes, is erroneous as being without 
authority of law. 

Chesapeake & Ohio R. R. Co. v. Patton, 

and see Judicial Sules—Pleading—and 
Hofman vy. Callison, adm’r, 


147, 
301 


4. A sale of slaves having been made by a com- 
missioner of the court, but vo report of said sale 
made and returned tothe court until after a pe- 
riod of between four and five years thereafter, du- 
ring which period the papers in the cause are ab- 
seut from the clerk’s oflice, precludihg the pur- 
cha.ers from knowing what was done or what it 
was propesed to doin the cause, and the order di- 
recting the sule not authorizing the delivery of the 
slaves to the purchasers, it was error to make an 
order confirming said sale, without notice to the 
purchasers. 


Bouer et al. v. Boner et als., 377 





perce, but inhibits the acquisition of the land 
) 


y judicial proceeding, upon payment of just 


jcompensation, without the consent of the owner. 


The proviso which immediately follows the 


sentence first mentioned, that “this act’’ shall not 
apply to any city or incorporated town, is con- 
strued as if, instead of the words “this act,’’ the 


words ‘preceding sentence’? were used. It ex- 


cepts dwelling-houses and the space adjoining 


them, in cities and incorporated towns, from the 
protection of the preceding provision, and leaves 
them, under the general law, subject to be taken 
upon payment of compensation, without the con- 
sent of the owner. 

The provision of section 5, that a company shall 
not invade the dwelling house of any person, or 
space within twenty feet of it, applies to such 
house and space occupied either by the owner in 
fee, or a tenant. 

Under the provisions of chapter 42, of the Code, 
when a company incorporated for the construction 
of an internal improvement, makes application 
toacircuit court to appoint commissioners to as- 
certain a just compensation to the owner of land 
proposed to be taken, the applicant must prove, 
or the owner must admit, or it must in some way 
appear to the court, that the applicant has a law- 
ful right to take the Jand for the purpose stated 
in the application, and the court must decide that 
fact before the appointment of freeholders. The 
right to take the land implies the consent of the 
owner, unless the land be in a city or incorporated 
town when eonsent is not necessary. Conse- 
quently the consent, when requisite, must be 
prove: or admitted or given in court before or at 
the time when the court adjudicates the right to 
take the land, and proceeds to appoint commis- 
sioners. 

After the court has acted, when it appears by 
the record that a proper application in writing was 
made to thecourt and notice given to the owner 
of the land, or he appeared, and it is recited that 
the court- was of opinion that the applicant had 
lawful right to take the land, and the court ap- 
pointed freeholders, and, with the action of the 
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parties themselves, organized the commissioners, | worthless outside of the military lines of the said 
this implies either the consent of the owner, or Confederacy: 

the location of the land in a city or incorporated} HELD sa be insufficient. 

town, one or the other of which facts is indispen-| A special plea to an action on a bond, averring 
sible, though either is sufficient, to authorize the that the same was made and payable in the city of 
judgment as to that primary fact. Though after) Richmond, the Capital of the Confederate States, 
the commissioners haye been appointed, ‘if it in the currency of said States, and that the 
should appear on the record, or be within the re-' makers of said bond were in said city at the time 
collection of the court, that there was no proof or/of its maturity, prepared, ready and willing to 
admissions of either of these facts, or any others) make payment, and further averring in substance 
necessary to po a gpm given and consequent tnat the bond was not presented then for payment: 
action taken, or if the owner should show tothe! Held to be insufficient. 

court that notwithstanding is employment of Payne v. Bowlin, adm’r. 273 
reasonable diligence he was, by fraud, accident) 4. A special plea reciting that the consideration 
or niisiake, prevented from defending or except- of a bond is Confederate Treasury botcs, issued by 
ing to the proceeding, and that the actual facts an illegal association tu overthrow the Govern- 
were not adduced, or that those presented to the ment of the United States, and for no other econ- 
court might have been overthrown or avoided, or| sideration htopewticeth taeda iminaterial issue, 
did not warrant the judgment, the court before and is rightly rejected. 


which the case was pending should set aside the} Huffman v. Callison, adm’r. 301 
judgment and action ; and if, under any such cir-| 
cumstances, it failed to do so, and the facts should) CONTESTED ELECTION. 


by bill of exceptions or otherwise appear in the} 4 
record, the Court of Appeals would reverse the) 1. Under the provisions of the Code of West 
judgment. But when ne such thing so appears, Virginia, chapter 6, section 13, the special court 
the Court of Appeals must presume that the there authorized, has a limited jurisdiction. But 
judgment of the circuit court was proper, and such jurisdiction necessarily draws to it the 
accordingly affirm it. , right to hear and determine ail questions touch- 
The coumissioners are charged with noinquiry ing the regularity and legality of the acts of the 
as to the consent of the owner, and nothing as to officers or persons conducting the election, and 
that fact can properly be presented to or consid- making and certifying the returns thereof. It 
ered by them. |may re-examine all or such paris of the election 
Except under special circumstance, when the returns in said circuit as it may deem necessary, 
report has been returned, if ne good cause rela-|and correct errors found therein according to law 
tive to the action of the commissioners be shown and the truth. In the exercise of such jurisdic- 
against it, and it be not erroneous or defective on tion, such court recognizes the presumption that 
its face, the court should confirm it. \all officers and other persons engaged in conduct- 
As the commissioners are composed of disia-'ing elections, or in making returns and certifying 
terested freeholders carefully selected, with an/the results thereof, acted in accordance with the 
opportunity to each of the parties to reject such law, until thecontrary shall be’specifically alleged 
as may be objectionable; and such commissioners) and fully proved. 
not only hear the evidence, but view the land,) 2. Itis the intention of section 11, chapter 6 
while the court does neither; it would require of the Code of West Virginia, that every contested 
very strong evidence of inadequacy or excess in election provided for therein, should be commenc- 
the appraised value of the land and damages, to|ed and ended within a comparatively short space 
influence the court, for that cause alone, to set/of time; and that it was not intended to permit 
aside the report. j jan incumbent to hold his office much beyond the 
Under the law, the court enters no other judg- limit of its constitutional term, and thus enable 
ment than first to determine the legal right to him to carry on a protracted and dilatory contest 
take the land, and, after the commissioners have with the person certified to have been elected to 
acted, tocontirm their report. From these judg- that office. 
ments, without other sentence of condemnation,| * 3. A party who desires to contest the election 
emenates the right of the applicant, within twelve of a judge of a circuit court, is required by the 
month from the date of the report, to pay the sum/11th section of chapter 6 of the Code to give no- 
ascertained, and thereupon the become invested | tice, with specifications, to the party whose right 


with the title to the land. jis contested within sixty days next after the elec- 
Ches. & Ohio R. R. Co. v. Pack et als., 397\tion. The return notice of respondent must be 
jgiven to the contestant withln thirty days after 

CONFEDERATE MONEY. jthe service of his notice upon respondent ; and 


lall the depositions taken must be concluded with- 
1. The plea of Confederate money isimmaterial, /in forty days after the service of the return no- 
and if issue is joined upon it and found for the)tice. 2 y be 
defendant it may be disregarded. 4. By section 4 of chapter 6 of the Code, it is 
Harrison, ex’or v. Farmers Bank Va. 1,expressly declared that: ‘In contests respecting 
1. Thecourt refused to admit evidence of a party’s seats in the legislature if new facts be discovered 
possession of land, and of the péssession of the|by either party after he has given notice as afore- 
tenant under him, because, in the judment of the said, he may give additional notice or notices to 
court the deed under which the party claimed was) his adversary with specifications as above pre-- 
‘void,on the ground that the consideration had scribed.” ; 
been’paid in Confederate money. Thisrulingwas| In a judicial contest, the contestant in order to 
erroneous. ascertain and collect the facts of the case, may 
Fleming v. Ervins, Committee. 215| postpone the service of his notice of contest until 
8. A special plea to an action on a bond, aver-/the sixtieth day after the election, and in like 
ring that the makers and payee were all officersin| manner and for a similar reason, the respondent 
the Confederate States at the time ofits execution,|may delay the service of the return notice until 
and that the consideration of said bond was Con-|the thirtieth day thereafter. 
federate Treasuay Notes, and that the same, atthe} 5. As new facts or the clue to the discovery of 
date of said bond, were of no value and utterly/them may for the first time be disclosed by the 
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return notice itself, new notices with additional 
specifications of new facts discovered after the 
service of the original notice and specifications, 
and after the expiration of the sixty days, may 
begiven by the contestant within the forty days 
allotted for taking depositions, subject always to 
the limitation necessarily implied in sections 5 
and 8 of chapter 6, requiring that reasonable no- 
tice of the taking of depositions shall be given to 
the adverse party. 

6. Butin every such instance, it must appear 
by the proper averments that the facts relied on 
to authorize the giving of the additional notice 
or notices, are new facts, and were discovered 
after the service of the original notice, and that 
they are such as the party could not bave learn- 
ed at that time by the exercise of due diligence, 
and that they are also material and relevant to 
the main question in controversy. 

7. The petition, ina contest for the office of 
judge, should be addressed to the special court, 
and not tothe governor, as the one filed in this 
case. It ought not to contain any prayer for re- 
lief beyond what the court is authorized to afford, | 
which iscontined to the duty of certifying to the 
governor which of the parties to the contest had 
been elected to the office of judge, or that no legal 
election therefor had been held in the circuit. 

8. To invoke tho authority vested in the gov-! 
ernor by section 13, chapter 6, it is necessary that 
thecontestant should file with the governor a pe- 
tion, with copies of his grounds of contest, notice 
and specifications. 

Such petition must remain in the governor’s of- 
fice, ; without it he could have no evidence upon 
which to justify his official action. 

9° Many provisionsof the law, in regard to the 
manner of holding and conducting the election, 


and counting the votes, and certifying the result, | 


must be held to be directory only, and intended 
to point out to inexperienced and ignorant per- 
sons, who sometimes act as election officers, a 
plain, easy and direct way by which they are to 
attain the great end of their creation, viz: To as- 
certain the true result of their election. When 
the true result of a legal election has been 
ascertained, or can be ascertained, by the 
officers charged with the performance of this 
duty, no irregularity, mistake or even fraud 


comnitted by any of the officers conducting the) 


election, or by any other person, can be permit- 
ted todefeat the fair expression of the popular 
will as expressed in said election. 

10. Itis affirmed that no irregul#rity or even 
misconduct on the part of the election officers, oy 
other persons, will vitiate an otherwise legal elec- 
tion, unless the result thereof has been thereby 
changed, or rendered so uncertain as to moke it 
impossible to ascertain the true result. <A differ- 
ent rule would make the manner of performing 
a public duty more important than the duty 
itself. 

11, The allegata et probata must agree. There- 
fore a contestant, either in his petition or notice 
of the grounds of contest and specifications, must 
by direct averments substantially show what was 
the result of the election as declared by the re- 
turning officers, in what manner and to what ex- 
tent that result will be effected by the errors &c., 
complained of in the specifications. 

And unless.it further appears upon the face of 
the petition, notice and specifications that the re- 
sult of said election will be so changed by proof 
of said allegations, as to overcome the majority| 
of the person who has been declared duly elected, | 
or to show that itis impossible to ascertain the 
true result, it will be the duty of the court, on 
motion, to quash the same. The petition in this! 





case not containing such averments, the question 
did not arise upon the petition. 

By the provisions of chapter 3, Code of West 
Virginia, it was the intention of the legislature 
to create a judicial tribunal in conferring upon 
the boards of supervisiors the power to call and 
examine witnesses, to compel the production of 
papers, to open, inspect, examine and count the 
ballots, and to make all orders deemed necessary 
to enable them to discharge these duties; and 
that their determinations upon that subject should 
be entitled to the force and validity of a judg- 
ment, untilimpeached on the grounds of mis- 
take, corruption or fraud, precisely averred and 
clearly proved. 

The intention was to avoid the necessity of re- 
sorting to contested elections of judges and state 
oftticers except in cases of mistake, corruption or 
fraud, by providing the people with a tribunal es- 
sentially and peculiarly their own, always acces- 
sible to them. 

13. The legislature did not intend that a legal 
election should be set aside upon the ground of 
illegal votes received or legal votes rejected, or any 
ambiguity in the ballots as to tho designation of 
the person voted for or of the office intended. 

14. All errors, irregularities and illegalities 


lcommitted at the election, or existing at the time 


the election returns are examined by the boards 


lof supervisors, must, in the absence of averments 


and proofs to the contrary, be taken and held to 
have been corrected by such boards, and excluded 
from their certificates of the correct resuit. From 
this it follows that any specification which alleges 
errors, irregularities, illegalities or maleconduct on 
the part of the officers, or other persons, conducting 
the elections, committed before the action of the 
hoard of supervisors was had thereon, must be 
held insufficient, unless it isturther alleged that 
such errors were carried into and formed a part 
of the result of the eleciion as certified by the 


|boards of supervisors. 


15. Fraud is never to be presumed, it must be 
patticularly alleged, especially when the act 
charged as a fraud may be innocent. In pleading 
a fraud, the pleader must by apt words allege in 
his pleading every act, fact and intent which nec- 
essarily enter into, and constitute that particular 
fraud; and these essentials nrust be alleged with 
such precision and certainty as to exclude every 
construction except the fraudulent and wrongful 
purpese complained of ; and if, from the face of 
the pleading, itis doubtful whether the allegations 
do in fact amount to that particular fraud or not, 
it is not well pleaded. 

16. A Constitutional convention, lawfully con- 
vened, does not derive its powers from ‘the legis- 
lature, but from the people. The powers ofsucha 
convention are in the nature of sovereign powers. 

The legislature can neither limit nor restrict 
the exercise of their powers. 

The legality of the election for officers held on 
the 22nd day of August 1872, after the ratification 
of thenew constitution and schedule, is not to te 
called in question by any court created or contin- 
ued by the provisions «f that constitution. Courts 
sit to expound the laws made by their govern- 
ment, and not to declare that government itself 
an usurpation. 

17. This special court, having no common law 
jurisdiction, cannot permit amendments of no- 
tices and specifications after the time has passed 
within which the parties themselves may correct 
omissions and supply defects. 

Loomis v. Jackson. 613 

18. In the case of a contested election, if the 
contestant gives an additional notice specifying 
new facts, it must afflrmatively appear in the no- 
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tice that such facts are new, that they were first 
‘discovered after the service of the original notice 
and that by the use of due diligence they could not 
have beem discovered before the service of the 


qiginal notice, otherwise the additional notice is! 
ective 





19. Unless the notice and specifications taken| 

er disclose a state of facts which, if proven 

to be true, would enable a court to determine that 

the congernnt is entitled to the office, or that it is 

impossible to ascertain the true result of the elec- 

tion, it is insufficient and should, on motion, be 
quashed. 

20. The contestant may of right filea petition 
at the trial, but not for the purpose or to have the 
effect of curing defects in the notices and specifi- 
cation; and in so far as the petition contains new 
and material allegations it must be disregarded, or 
such allegations should be stricken out. 

Harrison v. Lewis. 713) 


| 
CONTINU ANCE. 


When a bill has been taken for confessed at rules; 
and the cause set for hearing and docketed and 
the defendant appears in court and by leave of| 
court files his answer, to which the plaintiff files 
a general replication, the p sintiff is entiteld to) 
have the cause heard at the same term unless the) 
defendant shows good cause for a continuance. 

Gardner et als. v. Landcraft. 36 


CONTRACT. 





1. D. makes a verbal agreement with E. for an 


form the agreement. Atthe time, D. did not have 
the legal title. E. brings suit to compela specitic’ 
performance of the contract, and by the highest, 
court in the State, it is ascertained and adjudica-| 
ted that he is entitled to have the contract per- 
formed. 
Parrill y. McKinley et al. 67| 

2. A. signs the following contract in writing:| 
ss ived, .Parkersburg, March 7th, 1870, of 8.| 
B. neoxwng two hundred dollars, for which I am} 
to make him a deed for a certain tract of land in; 
Lubeck Township, containing one hundred and) 
thirty-seven acres, which I purchased for taxes in} 
the name of ThonTas Shriens.”” B subsequently | 
requests A. by a note in writing to make the deed | 
for said land to C.; A. not complying with the re-| 
quest, B. sues for a specific performance of the! 
contract, and that a deed for said land may be! 
made to himself, on tendering tu A. the amount} 
of the Pesan money due thereon. A decree is 
made for aspecitic performance of the contract, | 
and that a deed be made to B. for the land. | 
Held: There is no error in said decree. 
Bentley v. Me Kibben. 283 

3. A promise toconvey land anda payment or| 
promise to pay the consideration constitute an exe-| 
cutory contract for the sale of land. | 
The whole contract—ineluding the considera- 
tion—need not be in writing. But so much as is} 
uired to be embodied, memorized or noted in! 


writing, must be signed by the party to be charged | 


by the contract. 


ithe duty of keep 


exchange of lands, but afterwards refuses to per-|the streets and public roads and bridges lying 


chaser for specific execution, in order to enforce a 
sale of the land andapplieation of the proceste to 
the satisfaction of the consideration, he should 
allege that the defendant promised or agreed to 
pay the consideration. 

he plaintiff, however, need not allege that the 
contract or agreement to pay the consideration, 
was in writing and signed by the defendant. 

But if the defendant, by answer, denies the 
promise or agreement. on his part, or if, by plea 
or answer, he admits the contract, but relies op 
its not having been in writing and signed by him, 
the plaintiff must pet that the contract was 
made in writing and signed by the defendant. 

Or if neither the contract nor any memoran- 
dum or note of it, wasin writing signed by the 
defendant, but under the contract he took posses- 
sion of the land and committed waste thereon, or 
did such act of part performance as to entitle the 
plaintiff to a specific execution, the plaintiffshould 
allege the fact, either in the original bill or, after 
the plea or answer, in an amendment. 

To the bill of an executor to obtaimspecific exe- 
cution of a contract for the sale of land, the heir, 
upon whom the legal title descended, or the devisee 
to whom by the will it was given, should be a 
party. Itshould not, by the bill, be left in 
doubt whether the title of the decedent passed 
to a party to the suit, or not. 


| Capehart, ex’or, v. Hale, 547 


CORPORATION. 


Where am oe corporations are charged. with 
ng in good order and condition 


within their corporate limits, they are liable for 
injuries to persons or property happening by 
reason of their neglect to keep the same in good 
order and. condition. 

They are bound to keep the streets and public 
roads and bridges in a proper state of répair, free 
from all obstructions or defects in the road-bed, 
which reasonable vigilance and care can detect 
and remove. 

The 6th section, chapter 15, Acts 1868, (Extra 
Session,) confers on the town of Williamstown 
jurisdiction of all the streets and public roads ly- 
ing within the same. 


Griffin v. The Town of Williamstown, 312 
Ches. & Oh. R. R. Co. v. Pack &e. 397 
DECREE. 


1. Under the provisions of the Code of this 
State, a judge of a cireuit court has no power or 
authority to render a decree in vacation which 
4 Ane to be final as to any subject embraced 

y it. 

Monroe et als. v. Bartlett et als. 441 

2. After a final decree has been made in a cause, 
it is error, at a subsequent term, to allow a party 
to filean answer,and thereupon to open up the 
proce2dings, to set aside and reverse the former 
decree, and to hear and determine the cause de 
novo. 


When under a contract not signed by the pur-| 


chaser, he has tuken possession, a court of equity, 
at the instance of the vendor, will decree specific 
execution. r 


Crim v. Davisson et als. 465, 
And Bell v. List et als. 469 
DEED. 


1. A deed obtained by bad faith and fraud can- 


Without such taking or retaining of possession, | not be used. 


though the contract was signed by the vendor, and 


Parrill v. Me Kinley et als. 67 


accepted by the purchaser, the former cannot,|And see Fraud and Bad Faith, 


merely by reason therevf, enforce the contract) 
lof adeed or bond, when putin issue under the 


against the latter. 


2. The burden of proof of the formal execution 


When a party who has made and signed a con-! plea of non est factum, rests upon the party claim- 
ract in writing for the sale of land, suesa pur-|ing under the deed or bond; and that proof must 
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show that the deed or bond was signed, sealed and; 3. When adefendant demurs toa bill and the 
delivered by the authority of the obligor as his|demurrer is overruled und the defendant is or- 
E dered to answer and heappeuls and the.appellate 
Possession of the bond or deed, by the obligee,|court reverses the orde:, it remands the cause 
is prima facie evidence of delivery ; and where/with leave to the plaintiff to amend the bill. 


the defendants admit the signing and sealing, the! Cayehart, ex’or, v. Hale 
rule of evidence is sufficiently complied with by| te ieiiniiiee ie, 549 
the plaintitt when he produces before the _ the 

instrument, and it is then incumbent on defendants! DEMURRER TO EVIDENCE. 


to show some special matter in evidence. — 

A deed -or bond signed, sealed and deliveredto! 1, The practice of inserting ina demurrer to evi- 
the obligee, or his previously constituted agent, dence the evidence on both sides, is proper ana 
upon condition, is not the deed of the party sign-| well established by the authorities. 


ing until the condition is complied with. igi ae é 
Newlin v. Beard et at. | 2. “In such case, the demurrant must be con- 


- 3 jsidered as admitting all thatcan reasonably be in- 
3. A deed, having a certificate of acknowledge-|"!¢ere¢ 85 admittir a ably 

ment of the grantor from the Mayor of the town |{€rred by a jury thom the evidence given by the 

of Staunton, State of Virginia, in October 1863, and|2ther party ; and as waiving all the evidence on 

also a certiticate from the clerk of the eireuit| Mis part which es that offered by the 

court of the city of Richmond, that said deed|°tet party, or the credit of which is impeached ; 

was admitted to record therein ; andalsoa certiti-|4"4 allinferences from his own evidence which 


rol r a F ae, ; ” 
cate from the clerk of the county court of Au-|4° not necessarily flow from it. 


usta county, Va., that the said deed, with the) Muhleman v. National Ins. Co, 508 
orgoing ccrtificates annexed, was admitted to| ; er 
record in that office, is not properly authenticated | DEPOSITIONS. 
for record in this State, and isnot competent evi-| : 
dence asa recorded deed. | 1. It is not error ina court of equity to give a 
Fleming v. Ervin’s Committee. 215| party leave to re:ake depositions which the court, 


4. The recordation of a deed by a clerk of a|Upon an exception, determines cannot be read for 
county court, who continued to exercise his office| want of sufficient notice at the term at which it 
after the State had passed the ordinance|is so determined. 
of secession, but while the county was under the} 


7 ne} Vance v. Snyder et als. 
military power of the Confederates, was a valid| 


And see Freshwater v. Pittsburgh, Wheeling & 


recordation, and must be so recognized in all ju-| Kentucky R. R. Co. 
dicial proeeedings. 
Henning v. Fisher et als. 238 | DISCONTINUANCE. 
DEFENCE. 


| The failure of a plaintiff to take any steps to= 
|wards maturing a cause against a defendant, be- 
yond the entrance of a common order, for eleven 
years, there not being during that period even an 


1. Inan action of assumpsit against a bank for 
deposits, the objection cannot be made in an ap-| 
pellate court for the first time that no demand was) order of continuance, and no a pearance, for some 


proved in thecourt below, no defence having heen | years, of the case upon the docket of the court, is 
made there upon that ground, and demand before! discontinuance of said cause. 


commencement of suit being averred in the| Exchange Bank of Va. v. Hall et als. 447 
| ™ g 


“Satthev Hi Th Bank, 1| 
faithew Harrison, ex’or v. The Farmers Bank, 1) sSASEMENTS. 
2. When failure of consideration is a defence| seus 
relied upon against a bond,such defence is an| 
equitable one and may be made either at law or in| 
equity. 

Ludington v. Tiffany, 


When the owner of two tracts of land has used 
away toand from one over the other, no matter 
| how long, and he grants the former tract, without 
11| mention of any way, ~_ the way My Seeeunty 
—— |to the enjoyment of the tract granted, the mere 
DEMURRER, grant of the land does not create or confer a way 


— appendent, appurtenant or in gross. 
1, It is the usual course when the opinion of the} "a — m Setiae & tna 1 
court isin favor of the defendant on a demurrer| -!he statutory provision that a deed, unless an 
to the whole declaration, to allow the plaintiff to/¢xcePtion be contained in it, shall be construed to 
withdraw his joinder in the demurrer and amend | include appurtenances, does not apply to the cre- 
his declaration, if the ground upon which the|#tion of easements, but to the transfer of those 
demurrer is sustained is of such a nature as can |#!ready existing. 


be removed by an amendment. And there is no Standiford v. Goudy. 364 
difference in this respect at common law or by — —— 
statute between penal and other actions. EJECTMENT. 


2..So much of section 56 of chapter 125 of the! pn 

Code of this State as provides that, if the court! 1- A declaration in ejectment may be amended by 
overrule the objection, and allow the plea to be!the insertion of a count in the name of new 
filed, the plaintiif may take issue thereon without|Plaintiffs. The action, as to such plaintiffs, will 
losing the benefit of the objection, and may, on|€ deemed to have commenced at the time of the 
appeal from a judgment rendered in the case in Service of the new count, with notice on the de- 
favor of the defendant, avail himself of the error fendants; or if it be not served, then at the time 
committed in allowing such plea to be filed, with-|of their pleading to, or other recognition of the 
out excepting to the decision of the court therein, |COUt- 

does not apply where the plea is rejected by the) 2. When, in ejectment, the jury find in. favor 
court. In such case the judgment of the court of the’plaintiffs named in one count, but fail to 
rejecting the plea should be excepted to by the/find as to other plaintiffs, these may confess in 


party offering it. \favor of the defendants; and, thereupon, judg- 
Hart v Balti. & Ohio R. R. Co., 336|ment may be rendered in their favor, against the 
See Pleadings, 17! latter plaintiffs. 
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P 
3. When there are kwo jndgesats in an action |a 


of ejectment, une in favor 


of the defendants against others of the plaintiffs, 
* and the defendants appeal fromthe former judg- 
ment, it way be reversed and the other may re- 
main undisturbed. 
Strader et al. v. Goff et als., 28 


ESTOPPEL. 


_ Every estoppel, because it concludeth a man to 
allege the truth, must be certain to every intent, 
and not to be taken by argument or inference. 

VanDibber v. Beirne et als., 168 


] 


EXCEPTIONS. 
* 1. When a judgment is rendered to which ex- 
ception is taken and the facts certitied to the Su- 
. me Court, it will review the cuse, and ii the 
udgment is found to_be clearly against the law 
and facts, will reverse it. 
Harrison, ex’or, vy. Farmers Bank Va, 1 
2. An exception to the opinion of the court 
refusing a new trial states all the evidence intro- 
duced on the trial, instead of the facts proved. 
The appellate court will not consider the parol 
evidence of the exceptor, so far as it is conflictory 
: with that of the appellee; and when the evi- 
dence thus viewed does not show thatthe verdict 
was contrary thereto, the judgment should not 
be reversed and a new trial awarded. 
Newlin v. Beard. 110 


EXECUTION. 
On,a judgment, execution may issue within two 


‘years after the date thereof under the Code of 
* West Virginia. 
. 


Gardner et al. v. Landcraft et als. 36! 


FAILURE OF CONSIDERATION. 


This defence may-be made toa bond for the 
payment of as. either at law or in equity. 
' Ladington v. Tiffany. 11 


FERRY. 


Though the late board of supervisors could not 
lawfully establish a ferry over any other water 
course within haifa mile of another legally estab- 
lished ferry over it, the board might establish a 

‘ferry over the Ohio river at any place. 

is admitted to be the owner of a ferry, from 
a a in the State of Ohio, across the Ohio 
river. It is alleged that the ferry was established 
according to the law of Ohio; but this is denied. 
B. owned a ferry, from his land in this State, 


across the river to L.’s landing. In consequence] y 


of the obstruction of a private road down the 
bank of the river to the water at B.’s ferry, he, 


for many years, used a landing above. B. seems 
,to have ed L.'s ferry as valid, and L. to have 
ed the upper landing used by B. as that 
‘owned by him. The e a contract under seal, 
to,enter into partnership to run the two ferries, to 
continue five years; and to builda boat for the 
~purpose. L. with 8.’s approbation builds the boat 
ly to completion. Neither party does my © 

: thing ‘else toward L putting the partnership in 
operation: _ After the contract between L. and B. 
. was a oe i knw Acagay) of su- 
- pervisors ve a ferry at 
, about two hundred 


ublic road to near the water at this place, built 
commodious boat and put and continues his 


some of the plain-/ferry in operation. This renders L.’s and B,’s 
‘ tiffs against the defendants, and another in favor 


jfer es of little value. About a year after the 
‘contract, while D. was running his ferry, B. sold 
his land and ferry to D. Under these circum. 
stances a court of equity will not, at the instance 
of L., coerce B. to commence or can tinue the part- 
nership business. 

L.’s tranchise, if he could and did havea ] 
ferry, can not be presumed to be of higher character 
or more extensive influence than a ferry estab- 
lished under the laws of this State. Whatever 
privilege L. may have, he can not exclude B, from 
running his ferry and competing for the transpor- 
tation across the river and the emvluments it may 
return. 

Cross v. Hopkins et als., 323. 


FIXTURES. 








A tract of land is connie’ in trust to securea 
j\debt to A. At thedate of the deed, an engine, 
|boiler and other machinery used as, or in con- 
| aepotion with asaw mill, were upon the land, 
|Subsequently these articles are removed to an- 
jother tract of land several miles distant, and as 
jsuch, while there, are again conveyed in trust to 
secure a debt due to another creditor, and subse- 
quently sold and pass into the possession of 
other parties: A bill is filed by the cestui que 
trust inthe first deed against the purchasers, 
who had been in the possession. of the property 
for some years, to compel its restoration to him- 
self or his trustee, on the ground that it was 
trust property, and wasa part of the freehold, 
and bought with notice of these facts. HELD, 
That although property may have been a part 
of the freehold, it was, by its removal from the 
jland on which it was first located, converted into 
|perronal property, as between the creditor and 
third parties, whatever its nature before. 
Franks v. Cravens et als. 185 


FORFEITURE. 


1. Taking the allegations of the bill in Gale e. 
The Vil Run Petroleum Co., as stated, to be true, 
the retusal to pay rent to the plaintilf or to her 
agent on the grounds stated does not work a for- 
feiture of the unexpired term. 

An estate in land fora fixed number of years, 
created by deed, will not be sorfeited by a simple 
refusal to pay rent, orany mere words, where there 
is no open act of unmistable hostility to the land- 
lords title, his grantees or assignees, with full 
notice from the tenant of his adverse title, or as- 
sertion of adverse title, and of his holding 
sion of the premises adversely to the landlord, 
his grantees or assignees; when no condition or 
covenant of forfeiture is contained in the deed of 
lease; especially when the term exceeds five 


ears. 

Gale v. Oil Run Petroleum Co. et al. 200 
2. Wheu land was reported by a commissioner 
of delinquent and forfeited lands toa circuit su- 
perior court, and by the commissioner and the 
court treated as forfeited,and accordingly sold, 
and a deed was made by the commissioner to the 
purchaser, the proceed ng is prima facie evidence 
of the forfeiture; but it may be rebutted b 

roof. When the title of any person so treat 

as the owner of land, is shown to have peseet 
from him to another person, before the alleged 
delinquency or omission that occasioned the sup- 
posed forfeiture, or another collateral title is shown 
to have vested insuch other person, the proceed- 
ing ceases to be prima facie evidence of forfeiture 








him 
the upper ing mentioned 
yards above B's lawful landing. D. repaired a 


of such title; and unlessother evidence make it 
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mecessary for the owner to prove the payment of|the injunction, and the court refuses—The ap- 
the taxes, he need not todo so. But the pur-|pellate court ought not to reverse either of the 
chaser at the commissioner's sale, may prove the|orders dissolving, or refusing to re-instate the in- 
forfeiture of such title, or adduce prima facie evi-|junction. 

dence of the forfeiture, that will make it neces-| A court of equity appoints special commission- 
sary for the other in turn to rebut it. jers to make sale of land in a pending cause for 


Strader et als v. Goff et als. 257| the purposes thereof, and the sale is made accord- 
jingly ; a court of equity should not entertaina 
FRAUD. ‘bill of injunction to enjoin the collection of a 


|judgment at law rendered upon a bond given to , 


1. A bill alleging that L. and A. had obtained) the commissioners for the purchase money, upon 
possession of certain bonds or promissory notes allegations that the commissioners have no title 
executed by themselves to the plaintiff, and which|to the land, and that ne deed has been made or 
were left in the hands of the plaiutiff’s agent,| filed as an escrow for the same, and that the title 
through false or fraudulent representations, with|to the land is in another person, especially where 
the design to cheat and defraud the plaintiff, and|such person is a party to the suit in which the 
had destroyed them, shows sufiicient ground on|decree of sale is made. 
its face for the jurisdiction of a court of chancery. Shields et al. v. McClung et als. 79 





Campbell vy. Lynch et als, - 17; 4. An injunction may be dissolved upon motion 
2. Frau practiced in procuring a deed renders} before process is served on the defendant. 
such deed a nullity, and proceedings based a ay, idem. 79 


such deed should be enjoined. | 5. When a cause is regularly heard on_bill and 
Parri'l v. McKinley et al, i 67 answer (the answer denying the material allega- 
3. Where actual fraud is relied on, to authorize) tions of the bill) and general replication, exhibits, 


@ recovery, the fraud should be clearly proven. _|aud upon.a “motion to dissolve an injunction, in 

Vanbibber v. Beirne et als, 168} the absence of evidence tending to prove the ima- 

See Trust. \teriat allegations of the bill, it is errorin the court 

Kyger v. Depue. 288 | to refuse to dissolve the injunction, and refer the 

Cleggett v. Kittle et al 452\ cause toa commmissioner, to take the account 
|prayed in the bill. 

GUARDIAN AD LITEM. When the court erred as inthe case above 


jstated, it is not error in the judge of the court, 

In a suit in chancery, infant defendants can on-\afterwards upon proper notice and motion in va- 
ly appear and defend by guardian ad litem, who! cation, to dissolve the injunction before the re- 
must be appointed by the court, and make answer) port of the commissioner is made, if the plaintiff 
on their behalf. In an appellate court, if the|at the hearing of the motion to dissolve still fails 
record does not satisfactorily show that this course! in present evidence tending to prove the material 
has been taken, tre infant will not be regarded as/allegations of his bill: and in such ease it is not 
td Leivre the court or bound by its decrees.| error for the court to dissolve the injunction, be- 
he decree will be reversed, and the cause re-|fore disposing of a report of a conmmissioner or 
manded with leave to make parties and further exceptions thereto, or exceptions of plaintiff to 


proceedings. depositions of defendant. 
Myers v. Myers et als., 369 Arbuckle v. McClanahan et al. 101 
HUSBAND AND WIFE. 6. When a plaintiff in equity does not, in his 


bill, show a case for relief, whether any excep- 


‘ ae : ‘ tion has been taken or not, an injunction granted 
The husbind by virtue of his marital rights be-) 0 P 7 ° 


te tes . is proporly dissolyed on the hearing. 
came vested with an estate in the land amounting Morehead et al. v. De Ford et al 316 
at least to an estate for the joint lives of the hus- See eee gigs Fide : 
band and wife; *and the husband, his grantees| In considering and determining an appeal from 
and assignees, by reason tliereof, became entitled 20 order of a judge of'a cireuit court allowing an 
ta the possession and use of the land until the de- injunction, the bill being properly verified by the 


termination of such estate. affidavit of the plaintiff, and the proceeding being 
Galev. The Oii Run Petroleum Co. 209 altogether ez parte, the appellate court must take 
; and consider theallegations of the bill as being 
INFANTS: prima facie true. 

’ Taking the allezations of the bill as being prima 
See Guardian ad Litem. facie true, the order of injunction appealed from 
was properly made, sufficient equity appearing on 

INJUNCTION. the face of the bill. 


Z On an appeal from a. preliminary order of in- 

1. Upon a motion to dissolve an injunction be- junction, made by a judge of a cireuit court in 
fore answer of the defendant, all the allegations Vacation, the appellate court -will not consider 
of the bill must be taken as true. any depositions in the cause taken by the appel- 


Ludington ¥. Tiffany ll — —— to the time sach order of injune- 
. . — ° ion k effect. 
«,, Held that it was error to dissolve the injunction 7 “Fresh water v. Pittsburgh, Wheeling 
“before answer filed by any of the defendants, un- & Ky. RR. Co. 503 
dev the averments of the bill, in such case as . 


“ idem, 11 NS JCTIONS. 
And see Panill v. McKinley et al. 67 EXSEROU TSO 

$. When a bill of injunction does not contain’ 1. An addendum toa proper instraction, tothe 
sufficient equity to give a court of equity juris- jury, in the following language: ‘Or unless the 
diction, and the judge of the court upon irregu- jury should believe from the evidence that the 
larnotice of a motion of defendant to dissolve defendant permitted the said bond to be sent 
when there is no answer filed, dissolves the in- forth, or held out to the plaintiff, as his (defen- 


junction, and the plaintiff in the injunction af-|dant’s) deed, and thereby induced the plaintiff to | 


terwards in term moves the court to re-instate act upon such representation or assurance, in 
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which case the defendant would be estopped from 

showing that the bond is not his deed, and that 

he never executed it.” HeLp: to be a proper 
n. 

An instruction to the jury in the following 
words: ‘If the jury believe from the evidence, 
that at the time of the execution of the bond, or 
after the same fell due, the defendant knew that 
his name was signed thereto as security, and that 
the plaintiffhad taken the bond, or was giving in- 
di ce on the same, upon the faith of such se- 
curity, and that the defendant made no objection 
thereto, but on the contrary held himself out to 
the ntiffas having signed the bond, and there- 
by induced the plaintiff upon the faith of such 
representation to loan the money for which the 
bond was given, or to forbear the collection of the 
same, then the defendant in such case is estopped 
from showing that the bond is not his deed, and 
that he never executed it, and is responsible in 
law for the payment of the bond, whether he 
executed it or not, and that the jury in such case 
ought to find for the plaintiff.” HeLp: to be 
improper, because vague and contradictory, and 
tending to mislead the jury. 

Black v. Campbell, 51 

2. When an instruction asserts a proposition ap- 
parently erroneous, and is given and excepted to, 
the judgment should be reversed, though it is not 
shown whether, in fact, the instruction prejudiced 
the appellant or not. 

Strader et al. v. Goff et als., 257 

3. When the statute of limitations has been 

leaded, the court erred in refusing to give the 
ollowing instruction: ‘If the jury believe from 
the evidence that more than five years elapsed 
from the day the note sued on fell due and became 
payable until the institution of this suit, then 
it is barred by the statute of limitation.” 

~— v. Callison, adm’r, 301 

4. In an action of trespass on the case for 
wrongfully and mennansty ea an embank- 

an 


the defendant, bearing a certain date therein 
named, and which was given in evidence to the 
jury, and being the saine deed referred to in the 
eregoing instructions, granted and conveyed to 
the defendant so much of its land therein men- 
tioned and referred to as was necessary for the 
defendant to build and construct its railroad upon, 
and all incidental disadvantages to the residue of 
said H.’s land occasioned by the construction of 
the defendant's railroad, if the same way properly 
constructed. 

In such an action, it is not error to refuse to in- 
struct the jury as follows: “If the jury believe 
from the evidence, that the defendant legally and 
lawfully acquired the right to construct its rail- 
road on the lands of H., the vendor of the plain- 
tiff, as to the land mentioned in his declaration, 
before he acquired title thereto; and that at the 
time the defendant acquired the right so te con- 
struct its railroad from said H., he was the owner 
of the land now claimed by the plaintiff, and re- 
ferred toin his declaration in this case; and it was 
a part of H’s original tract; and the defendant did 
make and construct its railroad on said land so 
acquired by them, the jury must regard the defen- 
dant’s railroad legally and properly constructed 
and made, unless by proof the contrary is shown.” 
| In such an action, it is error to instruct the jury 
\as follows: That the foregoing deed from H. and 
| wife to the defendant, bearing date as aforesaid, 
jand recorded as aforesaid, only conveyed to ita 
|strip of said H.’s land sixty feet wide, and extend- 
jing to the outer limits of his land, with so much 
|in addition it was necessary for the slopes of em- 
|bankments and cuts, and did no/ convey or release 
jany incidental disadvantages to the residue of 
\said H.’s land, occasioned by the construction and 
jmaking of the defendant’s railroad. 

An instruction given by the court, which upon 
ithe statement of the evidence given by the party 
excepiing could not be injurious to him, is no 
|ground for reversing the judgment. 





ment on defendant’s own , soasto cause an| Beaty v. Balto. &. Ohio R. R. Co., 388 
obstructian and reflow of water on plaintiff's land, | ia 
it is not error to refuse to instruct tae jury, if they INSURANCE. 


believe from the evidence that H., at a certain) ‘ p ‘ , 
date, by dee’ legally admitted to record, conveyed| 1. A provision ina. policy of insurance that no 
to the defendant so much of his land as was neces-|action for loss or damage shall be sustainable un- 
sary for the purposes of its railroad, as mentioned|less the same is brought within six months after 
in said decd, and afterwards conveyed another|the loss or damage shall occur, is valid. 
part of his land to the vendor of the plaintiff, that} 2. The mere pendency of negotiations between 
the plaintiff holds said land subject to the rights|the parties, or the fact that occasional interviews 
of the defendant, under said deed, and has no/are had between the parties, in regard to the ad- 
right to recover in this suit. |justment or settlement of a loss, will not in them- 
n such an action, it is not error to refuse to selves operate as a waiver of the above provision, 
instruct the jury, if they helieve irom the evi-|or be an equit»ble estoppel. 
dence that H., being the owner, at a certain date,| 3. In a policy insuring ‘manufactured barrels 
of a large tract of land embracing theland claimed |and materials for same,’ the word ‘materials’ 
by the plaintiff, and at that date conveyed to the, means such as are necessarily or usually or com- 
defendant by deed properly acknowledged and re- monly employed in their manufacture ; and ben- 
corded, so much of said land as was necessary for|zine, being prohibited by the policy, is not in- 
the defendant's urpose in making and construct-|cluded as an article insured, or covered by the 
ing its railroad through the land then owned by|above language, in the absence of proof; nor 
H.; that the defendant legally and properly con-/could an insurance company have presumptive 


structed its railroad through and upon the sae; 
and that ata subsequent date, the said H. and 
wife by deed conveyed to C.a part of said H.’s 
bh fr traet, who conveyed the said part to the 
ntiff, and the. part so last conveyed is now 
claimed by the plaintiff asthe land meritioned 
and referred to in the declaration in this cause, 
and therein claimed to have been damaged by the 
making of the defendant’s road, that the plaintitfi 
said land subject to the rights conveyed in 


|knowledge that benzine was an article necessarily 
or commonly used in the manufacture of barrels. 


company, applies on behalf of B. for an insur- 
ance, and is told to send aform or copy ofa policy, 
and a policy would be sent him. A. makes out 
and sends, on behalf of B., an application referring 
to a diagram and description of the property, 
upon whieh the policy issues. Under these cir- 
cumstances, the application is wholly the act of 


4. A., who is not the agent of the insurance . , 





the deed of H. to the defendant, and has no right|B. or his agent. And a failure to state thatin a 
to recover. } building referred to in said diagram, and contig- 

In such an action, it is not error to refuse to in-|uous to the insured property, and used by B. for 
struct the jury, that a deed from H. and wife to painting barrels, benzine was kept and used, 
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avoids the policy ; such faet being material to the; A waiver, to be operative, must be supported 
risk under the terms of the policy. by an agreement founded on a valuable eonsidera- 
McFarland & Steele v. Peabody Ins. Co. 425 (tion, or the act relied on as a waiver must be such 
And see McFarland & Steele v. Aetna Fire and las to estop a party from insisting on ‘performance 
Marine Ins. Co. 437\of the contract or forfeiture of the condition. 

5. The action mentioned in the condition of a| HELD. 

licy of insurance, which must be commenced! That the evdience in this case does not establish 
within six months, is the one which is proseeuted'a waiver or estoppel as to the performance of the 
to judgment. The failure of a previous action,|condition prescribed in the policy, that if the 
from any cause, cannot alter the case; although! premium on the risk shall not be paid at maturity 
such previous action was commenced within the/such failure shall terminate the insurance. 

riod prescribed. Muhleman vy. National Insurance Ca. 

McFarland & Steele vy. Aetna Fire and I 
MarineIns. Co. 437} INTERPLEADER. 

9. The policy of insurance recites that, ‘The! 

Company having been paid, as consideration for) 1. A court of equity will take jurisdiction of in- 
this insurance, Charles Muhleman’s note for $400,|terpleader where it appears there is either norem- 
at 9 months—the nine sixteenths interest of said|edy at all at law, or that the legal remedy is in- 
boat is hereby insured, being valued at $18,000.’’| adequate for the protection of the party filing the 
Charles Muhleman, in fact, did not execute his) bill. 

note, but afew days after the date of the policv,| 2. 1t is not necessary, to entitle a party to come 
and at the delivery thereof to him at the office of the into equity, that the titles of the claimant should 
insurer byits clerk, Charles Muhleman, who was) be both purely legal. It is ordinarily sufficient to 
the captain of said boat, made and delivered to|fouud the jurisdiction, that one is legal and the 
the clerk of the insurer, for the premium of in-|other is equitable. It seems that when one of the 
surance, the note of the ‘Steamer Potomac andjclaims is purely equitable, it is indispensable to 
Owners,”’ and signed “Steamer Potomac and/come into equity. 

Owners,” per Charles Muhleman, Captain,’ and; 3. It is not proper for the appellate court, in de- 
in lieu of giving his own note, and the same was|termining an appeal from an order of injunction 
accepted and received bv the clerk for the pre-|granted by a judge in vacation, or.a court, to de- 
mium of insurance in lieu of Charles Muhleman’s'cide which of the claimants has the better claim 
note. HELD, jor right. 

That it was competent for the insurer, by its} 4. Taking the allegations contained in the bill 
clerk, to receive and accept the said note for the|in this case as true, the plaintiff has no adequate 
premium in lieu of the note of Charles Muhle-|remedy at law. 
man, and that by s»> accepting it the insurer| 5. In interpleader in equity, it is necessary that 
waived the note of Charles Muhleman and should! the claimants'should claim the same debt or thing. 
be thereby estopped from claiming any advan-| 6. Theclaimantsin the bill mentioned in this 
tage in an action on the policy, from the fact that|case, under the statemeuts and allegations of the 
Muhleman did not make and deliver his note as' bill, claim the same rent. 


recited in the policy. Held also, 7. P., the tenant in possession, alleges in his bill 
That itis competent to prove such waiver by /that rent oil is due from him under a deed of 
parol. |lease executed by G. and G., his wife, and that 


An insurance company acts and speaks by its|the same rent oil is claimed by G. and G., his 
officers, and what the officers say and do when in wile, each, and also by C. by virtue of said deed of 
discharge of their duty as officers, and in relation lease, and that G. the husband has sued out a dis- 
to the particular duty assigned to them, is evi-|tress warrant for the unpaid rent oil, and placed 
dence against the company. the same in the hands of a constable, who has 

The said policy of insurance contains this clause:| levied the distress warrant upon the rent oil and 
“And in case any note or obligation givenfor the pre|/other property of P. The bill being otherwise 
mium on this risk, shall not be paid at maturity, |sufficient as a bill of interpleader, makes the con- 
such failure of payment shall terminate this in-|stable a party defendant, and prays an injunction, 
surance, and said note or obligation shall be con-|and that the property levied on be restored; and 
sidered the premium for the risk thus termina-|that a special receiver be appointed to receive the 

,” HELD, rent oil in ayrear; and that to become due from P., 

That this clause covers and applies to the note! until it is determined by the court which of the 
of the “Steamer Potomac and Owners,”’ given and|claimants has the better right. HELD, 
received for the premium as above stated, and| That the constable is 3 proper party to the bill, 
that, on the failure of the payment of the note at|not for the en mgd of interpleading, but simply 





its matyrity, the insurance ceased according to 
the provisiou.of the policy. Herp, 

Further, that the boat having been lost by fire 
after the maturity of said note, that the mere 
voluntary payment of the note with legal interest, 
after the loss, by Muhleman to the clerk of the in- 
‘surer at its office, against the expressed wish of 
the clerk made at the time of payment, did not, 
of itself, waive the forfeiture of insurance and re- 
vivify the policy so as to entitle the insured to 
recover the insurance by reason of the loss of the 
boat, notwithstanding, the failure to pay the note 
at maturity. HeELp. 

Also, that in the absence of other evidence, it 
cannot be inferred trom the mere fact, that the 
note of the “Steamer Potomac and Owners,” was 
received and accepted as aforesaid, that it was re- 
ceived and accepted in satisfaction and discharge 
of the premium of insurance. 


to make the order of injunction and the restora- 
tion of the property effective. 

8. G. and G., his wife, by deed of lease duly ex- 
jecuted, acknowledged and recorded, grant to P.’s. 
jassignors, for a large meaner en paid 
|down, and for a large rent to be paid in oil as the 
oil is produced from the leased premises, a hun- 
dred acres of land for the term of 20 years. G. 
the wife is the fee simple owner of the land, sub- 
ject to the marital rights of G. the husband there- 
in, which is at least an estate during the joint 
livet of G. and G. the wife. G. the husband 
prior to the date of the deed of lease, by contract 
sold to C. his entire interest for his life in a tract. 
of 250 acres covering the said 100 acres. P. and 
his assignors, at the date of the lease and pur- 
chase from G. and G. the wife, and for a long 
time afterwards, had no notice or knowledge what- 
ever of the contract of G. the husband. with C. 








742 


about said land. After P. had obtained the lease 
and taken possession of the Jeased premises and 
had paid the oil rent te G. the husband, under the 

of lease, as it accrued for some time, C. 
brought suit agaivst G. the husband to compel 
him te execute to’ him. a deed conveying the legal 
title to the 250 acres for his-life estate. C. ob- 
tained a final decre against G. the husband for 
such deed, and appointing a commissioner to con- 
yey life estate of G. in the 250 acres of land to 
¢ G. and G. his wife then each notify P. that 
they each claim the unpaid and accruing rent oil 
some Fn ema ; Cc. nares wa suet Be ¢ —~ me 
un ‘accruing rent oil under the lease, by vir- 
tueof said decree, and notifies P. not to pay it to 
G. nor G. his wife. P. is ready and villing to 
pay the rent oil in arrear to the proper claimant, 
and has it on hand jor the purpose; but is igno- 
rant as to which is the better claim of the cleim- 


ants. G. the husband is insolvent, and sues out a} 


distress warrant against P.’s property on the 
leaged premises, and causes the oil rent in P.’s 
peewee. togetl-er _ the agen, copia of - 
er personal property of P’s, on the leased premises, 
tole levied on for the rent oil in aaen P. files 
his_bill,of jnterpleader against G. and G. his wife 
andC. HE xp, 


Phat equity in such case has jurisdiction ; that) 


C.’s claim to the rent oil reserved in the lease 
under G. must be considered, for the purposes of 
this case, to have commenced at the date of the 
on which was after the date of the deed of 
ease. 


9. According to'thé ayerments of the bill filed, 


the persous claiming the rent oil, claim in prior- 
ity_of contract and tenure sufficiently for the pur- 
poses of the bill. 


10. The allegations aud averments of the bill, as|ments by a judgment creditor of K—s. 
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2. When on the Ist of Mareh 1873, a prisoner 
charged with murder was set to the bar, and an- 
nounced that he was ready for trial, whereupon 
the court expressed the opinion that the prisoner 
might be legally tried by a special jury, and in- 
formed him that unless he asked to be tried 
such a jury the case would be continued ; and 
thereupun the prisoner, stating that he didnot 
wish to waive his right, but in order to get a trial, 
asked fora special jury. It is considered that 
what the court said and did was erroneous, and 
intluenced the prisoner. to ask fora special jury— 
and so to waive his right to strike eight jurors 
from the panel and, acquiesce in the wrong of the 
prosecuting attorney’s striking off two without 
cause; and that the accused is not precluded to 
question the legality of the proceeding, as if he 
had not asked the special jury, but at the proper 
jtime had objected, or had moved to strike eight 
|from the panel, or had objected to the prosecu- 
tor’s striking off any. 


édem, 600 
JURISDICTION. 
See Registration and 
Fausler v. Parsons et al. 486 
LEASE. 
~ 
See Forjeiture, and 
Gale v. Oil Run Petroleum Co. 200 





LIENS. 
| K. conveyed F., by deed, a houseand lot, which 
|deed was duly recorded on the 16th day of March 


1863, subsequent to the docketing of two judge- 
F. after- 


recited in the opinion in this case, are sufficient! wards sold the house and lot toH. At the request 


to constitute a good bill of interpleader. 


iof F., H. executes two bonds-in favor of M. for 


11. If the affidavit filed with the -bill is not of $1,000 of the money, and delivered them to M. 


itself sufficient to authorize a judge to grant an 
injunction, still if there are properly certified 
copies of documents 


udgmenit that the injunction should be granted, 


tis noterror for the judge to grant the injune-; 


tion. 


11. In interpleader, ordinarily, a special receiv- 


and records filed with the 
bill as exhibits and evidence, and they, together! 
with the affidavit; are sufficient to satisfy the 


|who, in consideration there f, surrendered to F. 
a bond held on F. by him, (M.) and released the 
‘security thereon. M, obtained judgment on the 
bends against H. H. then filed a billin equity 
‘against K., F. and M, enjoining the.cullection of the 
\judgment, on the ground of judgment liens exist- 
me gin property. 
e 


That as to M. the bonds were good and enforce- 
jable against H. 


er should not be appointed to take possession of| 


Henning v. Fisher. 238 
thé property without notice, still there are excep- “3 -) 
tions to the rule, as where ets we action is Clogget +, Mttite at ¢, a8 
necessary to prevent great loss or injury, an 1s 
especially where it is not ‘sought to ispossess a) MANDAMUS. 
party 0’ own property. ; s 2 

; Oil Run Petroleum Ob. v. Gale et al. 525 Bridgn x. Shalieren. - 


JUDICIAL SALES. MANDATE. 


ite . a The mandate of the Supreme Court of the Uni- 

See injunction 3, ap ‘MeC ly ited States reversing the judgment of the Supreme 
ields et als. v. McClung et als. |Court of Appeals of this State, being presented to 
JURIES jthe Supreme Court of Appeals of this State, and 

1. After January 1872, when the bourds of sn- 


jasked to ke entered of record, and the Supreme 
pervisors and recordeis had ceased to exist under 


79 


\Court of Appeals of this State asked to reverse its 
judgment in the case, and toconform ie jie 
to{the judgment of the Supreme Court of the Uni- 





the constitution, though jurors could not be ob- 


tained:-under sections 3, 4, 5, 6, 7, 8, 9, 10, 12and 


16 of chapter 116 of the Code, totry cases of felo- 


ny, in such cases they could be summoned and 
selected under section 3 of chapter 159. 


jted States. HELD, 

| ‘That itis the duty of the Supreme Court of 
this State to cause the mandate from the Supreme 
;Court of the United Statesin said case, to be en- 
;tered of record and io reverse its judgment and 


Section 21 of chapter 116 of the Code relative to conform the same to the judgment of the Supreme 


special juries, amended in 1870, does not apply in 
cases of felony. 
The Stase v. Miller, 





!Court of the United States. 
| That in such case, it is proper for this Court to 


600 render judgmentin favor of the appellants here, 
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against the appellees, for the amonnt of costs re-'jury should believe from the evidence that the 
covered by them against the appellee in the Su- defendant permitted the said bond to be sent forth, 
preme Court of the United States, (the said costs|or held out to the plaintitf, as his (the defend- 
to be paid but once by the appellee ;) and also for,ant’s) deed, and thereby induced the’ plaintiff to 
their-costs expended in this court, and alsoto re-|act upon such representation or assurance, in 
verse the judgment of the court below ; and. re- which case the defendant would be estop frem 
ats toveesise thas said puticiow tor ¢: vo-beere never seecuted It.” MnpN-ve Kew glger tee 
? - | sute : <LD': 1s 
ing of the case without the said affidavit, and to; struction. crags . 

grant the re-hearing prayed for in the petition} 3. An insruetion to the jury ‘in’ the following 
without affidavit, unless legal and sufficient rea-|words: “If the jury believe frum the evidence, 
son other than the want of such affidavit be|that at the time of the execution of the bond or 
shown why the pare of the petition should|after the same fell due, the defendant knew that 
not be granted, and further to proceed in the same|his name was signed thereto as security, aud that 


as justice requires, and the law directs. \the plaintiff had taken the bond, or was giving in- 
Peerce et al. vy. Carskadon, 383 dulgence on the same, upon the faith of such secu- 

|rity, and: that the defendant made no objection 

MANNER. |thereto, but on the contrary held himself out tothe 

laiutiff as having signed the bond, and thereby 


| 

Prescribing the ‘“‘manner’’ in which public offi-| induced the plaintitt upon the faith of such rep- 
cers shall be elected and removed, as expressed in| resentation to loan the money for which the bond 
the 8th section of article 4 of the constitution of| was given, or to forbear the collection of the same, 
the State of West Virginia, when read and con-|then the defendant in such case is estoppéd from 
sidered in conneccion with article 7, sections 1 and|showing that the bond is not his deed, and that 
8, and section 40 of article 6, and other sections of|he never executed it, and is responsible in law for 
the same constitution, includes the agent or per-|the payment of the bond, whether he executed it 
gon who may appoint, as well as the formality;or not, and that the ag bm such case ought to 


with which it should be done. jfind for the plaintitf.” Hip: to be improper, 

Bridges v. Shallcross. 562| bacause vague and contradictory, and tending tu 
mislead the jury- 

NEW TRIAL. Black v, Campbed/. 51 


3. The burden of proof of the formal execation 

1. An exception to the opinion of the court, re-|of a deed or bond, when put in issue under the 
fusing a new trial, states all the evidence intro-| lea of non est factum, rests upon the party claim- 
duced on the trial instead of the facts proved.|ing under the deed or bond ; and that proof must 
The appellate court will not consider the parol]/show that the deed or bond was signed, sealed and 
evidence of the exceptor, so far as it is conflictory|delivered by the authority of the ubligor as his 
with that of the appellee ; and when the evidence |deed. 
thus viewed does not show that the verdict was} 5. Possession of the bond or deed by the obli- 
contrary thereto, the judgment should not be re-|gee, is ate Jacie evidence of delivery; and 
versed and a new trial awarded. | where the defendants admit the signing and seal- 

Newlin v. Beard et ai., 110\ing, the rule of evidence is sufficiently eomplied 

2. A new trial will not be granted on the ground! with by the plaintiff when he produces before the 
of after discovered testimony, when it appears|jury the instrument, and it is then incumbent. 
from the affidavits that the after discovered testi-|vn defendants to show some special matter in evi- 
mony tends only to impeach a witness on the trial, dence. 
by disproving facts to which he has testified; and| 6. A deed or bond, signed, sealed and delivered 
especially when it appears that the witnesses pro-| to the obligee, or his previously constituted agent 
posing to give testimony will speak only from|upon condition, is not the deed of the party sign- 
their belief, and not from absolute personal|ing until the condition is complied with. 


knowledge. | 7. Under the statute, Code, chapter 130, section 
Gillilan v. Ludington, 128 | twenty-three, a party toa civil action may be a 
3. On a motion to set aside a verdict because of; witness in behalf of himself or vf any other 


information, accidentally received, that evidence|party to prove the conditions upon which a bond 
regarded as conclusive exists and can probably | was delivered. 
be attained, the affidavits or othersworn evidence| 8. Beard executed a bond and delivered it to 
of the informants should be adduced, or their ab-| Newlin as his deed; N. sometime afterwards 
sence accounted for. An affidavit of a party to|handed the bond back to Besrd, and requested 
the action, or a third person, as to such infurma-|him to procure the signatures of certain other 
tion, is not sufficient. persons. HELD. 
Strader et al. v. Goff et als., 57| 1. N. thus constituted B. his agent for the pur- 
pose of obtaining the signatures. 
NON EST FACTUM. 2. The party signing and delivering the bond, 
under these circumstances, to the agent, upon 
A note under seal was executed in favor of|jcondition, can, under the plea of non est factum, 
plaintiff by a partner, for himself and co-partner,}prove by the agent or himself the agency and 
(but without the authority of the co-partner,) ia) ee condition upon which the delivery was made 
the pees name, for money loaned the/to the agent. 
partnership, and with the name of A. C. signed| 3. The condition made known to the agent at 
thereto also with a seal annexed; in an action of|the time of delivery to him, is notice to the prin- 
debt thereon against A. C. by the plaintiff, A. C./ctpal, and he is bound by it. 
pleaded non est factum. HELD: a Newlin v. Beard et ad. 110 
1. The partner who did not sign the bond, was! ANT _RIMINEN 
a competent witness, because his interest was equal | NON-RESIDENT. 
between the plaintiff and defendant; the defend-| = gp PybAcation. 
ant by deed having released him from all liability 
for costs of that suit. NOTICE. 
2. An addendum toa proper instruction, to the 
jury in the following language: ‘‘Or unless the’ 1. A notice of motion for judgment on an un- 


to 
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_* 


dertaking in which a blank is left fur the day on 


which the'motion will be made, and «a blank for} belo 


the name of the party who will make the motion, 
the name of the party to whom the undertaking is 
ven, and towhom the moncy is to be paid, be- 
ng signed at the foot of the notice, as the person 
giving the same, is sufficient. 

2. ‘kn amendment of the return made by an offi- 
cer on a notice, does not permit him in any wise 
to change or amend the notice itself; and if he 
does, the changed or umended notice isa nullity. 

ite v. Sydenstricker et ad. 46 

3. When a bill of injunction does. not contain 
sufficient equity to give a court of equity jurisdic- 
tion, and the judge of the court upon irregular 
notice of a motion of defendant to dissolve when 
there is no answer filed, dissolves the injunction, 
and the plaintiffin the injunction afterwards in 
term moves the court to re-instate the injunction, 
and the court refuses—The appellate court ought 
not to reverse either of the orders dissolving or 
refusing to re-instate the injunction. 

S*riedds et al., v. McClung et als. 79 

4. Notice by surety—to whom it should be 
given. . 

Gillilan v. Ludington. 12 

5. When surety withdraws his notice—effect. 

Idem, 128 


CT 


co) 


OFFICE. 


The act'of the legislature of the 14th day of 
January 1873, does not in fact or eflect operate 
an appointment of the governor, and the other ex- 
ecutive officers therein referred to, toa different 
office or to different offices, but substautiaily pre- 
scribes the duties and powers of the governor and 
said other executive officers, to be by them exer- 
eised and performed as constitutional officers o: 
the executive department of the government to 
which they were or my be elected. In other 
words, said act in substance and effect pe an- 
nexed to the offices of governor, and the other ex- 
ecutive offices therein numed, powers and duties. 

Bridges v. Shadicross. 562 


PARTITION. 


W.., by his will, devises a tract of about three 
hundred and seventy acres of land “to be equally 
divided in value between bis ten heirs, sv that 
each one’s part should be adjoining his lot describ- 
ed, or as near so as circumstances will allow ;” 
will proved in 1837. 

In 1859, P. files his bill for a partition of said 
land. To this bill several parties interested in 





INDEX, 


That there is no error in the decree of the court 


Ww. . ; 
Parr v. Haymond et ais., 
PARTIES. 


A person whois nota party to an action of ejec- 
ment, but | gpeecba jJand in controversy, with a 
covenant of general warranty to one whois ade- - 
fendant, cannot, in his own name, maintain: a’ 
motion to set aside a verdict in favor of a plaintiff. 

Strader et al. v. Goff et eds. 257 


PARTNERSHIP. 


See Non est Factum and 

Black v. Campbedz, 51 
Whether acourt, in any case, will undertake to 
coerce parties actually to commence or continue a 
partnership business for a series of years is a ques- 
tion very difficult of solution, upon which the au- 
thorities at. hand are not satisfactory. 

Cross v. Hopkins et ads., 


PART PERFORMANCE. 


When there has been a part performance of a 
contract for the sale of land by the purchaser be- 
ing put into possession of the property, and pay- 
ment of the purchase money, or a part thereof, 
and an offer to pay the residue according to con- 
tract, and valuable improvements have been made 
on the land by the purthaser on faith of the con- 
tract, the statute of frauds cannot be successfully 
pleaded in bar to the performance in a court of 
equity. 

Applications to the court to compel specifie per- 
formance, are addressed to its discretion ; but it 
is not an arbitrary or capricious discretion, but a 
sound judicial discretion regulated by the estab- 


250 


79 


323 


g| lished principles of the court. 


Lowry v. Bujington et ads., 
PAYMENT. 


1. Aftera controversy has arisen between the 
parties, and a fortiori atthe time of the trial, it is 
too late for a creditor to claim a right to make an 
appropriation of a credit or payment to any par- 
ticular debt. 

1, When no appropriation has been made by 
either debtor or creditor of a payment, the court 


will apply the same according to the principles of 
justice and equity in the particular case. ; 
Norris v. Beaty et als. 477 


PERSONAL REPRESENTATIVE. 


.1. An administrator ought not to be charged 
with the debts due to the estate of his intestate at 





said land, either as devisees or purchasers, file 
their joint answer, alleging that partition had 
been made of said land in 1841 by mutual agree- 
ment of the then ownersof the same, the lines of 
division marked out, and that all the owners had 
acquiesced therein, although no deeds of parti- 
tion had been executed therefor, and claiming 
that said partition should not now be disturbed. 
Proofs were taken, but the same not being suffi- 
cient in the opinion of the court below to sustain 
the answer, the court directed the surveyor of the 
county to ition said land according to the di- 
rections of the will; this was done and report 

to the court; no objections being made 
thereto on account of any inequa or injustice 





lit. 
in the allotments therein Sabented, the report 
was confirmed, and deeds ordered to be made by 
the parties respectively. From this order and 
decree an appeal is taken to this court. 


= 


| 
| 


HELD, ! 


the time when they become due, but only at the 
time when he actuad/y received them ; except such 
debts as are lest by his negligence or improper 
conduct. 
Reitz & Co., v. Bennett et a7. 417 
2. Ina bill in equity by an executor as such he 
should describe himself as executor. of his testa- 
tor, and not as ‘personal representative.”’ 
Capehart ex’or v. Hade. 


PLEADINGS. 


1f a plea is filed by a defendent without ob- 
jection, and thereby becomes a part of the record, 
and afterwards the court, on motion of the plain- 
tiff, rejects the plea, and the defendant fails to ex- 
cept to the opinion of the court in rejecting the 
plea, the appellate court must’ presume that the 
defendant acquiesced in the decision of the court 
in rejecting the plea. . 


547 
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2. Although it may, strictly speaking, be irreg-|tion 19 of chapter 61 of Code of 1860,. applied to 
ular for the courtafter an improper plea has been the road of defendant, nor thatdifierent rates had 
filed and thereby become a part of the reeord, dia been — by law. 
entertain and grant a motion to reject the same,| 12. Under the provisions of the Code of Vir- 
still if agent Apes 80, . pner g ee pore ~ 7 La weer = section $1 —s - 
effect, be regai us setting aside the plea, and' Code of West Virginia, chapter 125, section 29, 
though it is done irregularly the proceedings will,on a demurrer, (unless it be to a plea in abate- 
not be reversed for such irregularity. In such ment), the court cannot regard any defect or im- 
case, the court having done right substantially, | perfection in the declaration or pleadings unless 
its proceedings will not be reversed because of there is omitted something so essential to the ac- 
mere informality in pene. of ose it. ‘ Some “4 defence — — P ecoenns ye law 

3. If an insufficient plea be tender and per-|and the very right of the cause cannot be given. 
mitted to be filed, it iscompetent and proper for) 13. The amended declarationin this cause is 
the court ata en ae to correct that er- Tr in a, ‘ , . 
ror by setting aside the plea. | 14. The appealin this case was properly taken 

4. In an action upon a penal statute, more than;by the appellant, because the controversy is 
ayear after the cause of action accrued, the ‘‘concerning the right of a corporation to take 
plaintiff, on a demurrer to his declaration being toll.” ' 
sustained, asked and obtained Jeave of the court) 16. It isunnecessary to prove before the court 
to amend his declaration, against the objections of! matters of law or of fact of which it may take ju- 
the defendant, and the declaration is amended in|dicial notiee. 
court, and thereupon the defendant tenders to the| 16. The joinder in demurrer not being added is 
court a plea, in substance, that the plaintiff/ not an available error in an appellate court, when 
his action ought not to have and maintain, be-thedemurrer has been argued and decided on 
cause the cause of action did not accrue within|its merits below without objection being made. 
= year before he filed his «mended declaration. | Hart v. Baltimore and Ohio R. R. Co., 336 

ELD, ‘ 17. A declarati se, in the form given b 

That under the law in force in this State on the Chitty, epee may the Siinitie pone 
9th day of March 1869, the statute of limitations|sion of a messuage and incident right to a way 
did not run in such case in tavorof the defen-|over another close, and the obstruction by the 
dant up to the time of the filing of the amended | defendant of the latter right, is good. 
declaration, but only until the commencementof| But a declaration purporting to set forth facts 
the suit, that is the issuing of the original writ. | that constitute such a right, and so indicating that 

5. When there isa demurrer to a declaration no others material exist, if it does not show facts 
and no formal joinder therein appears to have sufficient, though it superadds a genera! statement 
been entered of record, but the record shows) that otherwise might be adequate, is nevertheless 
that the ‘‘parties appeared by their attorneys, and pad. 
the matters of law arising upon the defendant’s) When a declaration contains two counts, one of 
demurrer to the plaintift’s declaration, being ar-| which is good and the other bad, and there isa 
gued by counsel and considered by the court the| demurrer to the whole, but not to each count, the 
sameis overruled. H&wp: |demurrer should be overruled. 


That although it may have been irregular for! syandiford v. Goudy 364 
the court to act upon the demurrer without join-| ; ; 
der therein being entered of record, still the PRESU MPTIONS. 
udgment of the court below will not be reversed! 
or this cause, if the declaration is good. | When the record does not disclose that objec- 


6. A corporation should sue and be sued by its|tions were made to the hearing of a cause, the 
true name, and if it is sued by its true name it is| presumption is that the cause was heard without 
not necessary toshow in the declaration how it objection. 


was incorporated, orto aver in the declaration) Gardner ef ad. vy. Landcraft et ais., 36 
that it isa corporation duly constituted, or that ; 
it is authorized by law to sue or be sued in its| PUBLICATION. 


corporate name; but these questions may be put 
in issue by the defendant, or raised upon the] 4, E., was proceeded against as a non-resident 
trial of the generalissue. _ | _. lof this State by publication,in the action at Jaw, he 
7. It is a general principle in pleading that it is| has a complete remedy by which to make his said 
dp nag to sue in ~ Rages yee wore defence against said bond, in said suit at law. 
Isnecessary to prove a ie trial, exceptso! 4, ... , . . eed 
far as may be necessary for a right understanding} 2, Generally, a party So — —— 
of allegations that are required to be proved. jagainst by publication to judgment o Rete 
8. The courts take judicial notice of all public #82St him, must obtain relief, if he has de a 
laws or acts of the legislature, and they need not #8inst the claim on which the action or ea “ 
: jing in which the judgment or decree is-had, by 


ven. iv sor acts of the legis : : 
it coe A dt tga ae “ La reams ® ‘adopting the remedy prescribed by the statute in 


9. Under the Code of 1860 and the Code of 1868, |S¥¢h cases. nie ibal a4 
acts and resolutions of the legislature, though lo-| Vance v. Snyder. et aés. - 
cal or private, may be given in evidence without) 3. A non-resident defendaut against whom a 
being specially pleaded; and an appellate court decree has been made by publication, and who has 
must take judicial notice of such as appear to have) not appeared in the case in the court below, can- 


been relied on in the court below. |notappeal from the decree. His remedy is that 
10. In considering the demurrer to the declara-| provided by the statute. 

tion in this cause, if the actsof the legislature in-| Meadows v. Justice. 198 

corporating the defendant can be considered pri-| A : 

vate acts, it was competent for the court to read) PURCHASE. 


and consider said acts on their being brought to} 
its attention by the plaintiffs attorney. See Trust, 

11. It was not necessary to allege in the declara- Kyger v. Depue. = 288 
tion in this case that the rates prescribed by sec- And see Fraud and Bad Faith. 


94 
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‘ INDEX, 
2. A party to whom a day and opportunit 
PURCHASE MONEY. have been allowed to make his Adsenee inate 
demand set u a him in a court of law, but 
See Lien and | who has wholly failed to avail himself of them, 


Henning v. Fisher et ai. 
‘RAILROAD COMPANY. , 


238 | will not be entertained in the court of chan 
|on a bill seeking relief against the judgment whic 
|has beeu rendered aguinst him in consequence of 
|his default, upon grounds which might have been 
1. Itis error to: confirm a report of commission-| successfully taken in the court of law, unless. some 
ers made under the | cigpt meng of Chapter 42 of)reason fuunded in fraud, accident, surprise, or 
the Cue, in, which the -‘just compensation’’ to! some adventitious circumstance beyond the con- 
which the party is entitled is not exclusively trol of the party, be shown why the defence was 
given to himin money, the party himself appear-| not made in that cour:. 
ing toresist the repurt on that ground. } Shields et ad., v. MeClung et al. 79 
. The confirmation of a report, authorizing a| The plaintiff having ac»mplete remedy at law 
railroad company to enter upon the real estate of| for recovery, equity can give no relief. 
another party against his consent, and build a’ Franks v. Cravens et ais. 
fence for its own purpose, is erroneous, as being 
without the authority of law. 
Chesapeake & Okio BR. R. Co. v. Patton. 147 
3. Ina proceeding by a railroad company to 1. The 35th section of chapter 125 of the Code 
take lands for the use of its road against the! of this State, provides for the filing of a special re- 
owner of the land, it is error for the court, on con- plicaticn, in a suit in equity, where the defendant 
firming the report of the commissioners and or-|in his answer alleges new matter constituting a 
dering tne same to be recorded, to reuder judgment claim for affirmative relief: But this provision 
aguinst the applicant fur the amount of damages in this respect applies only when the answer sets 
ascertained by the report. up new matter for whicha cross bill might be 
At any time within twelve months after the filed, and does not change the general practice as 
report of the commissioners has been contirmed|to pleading in equity in other cases. 
and ordered to be recorded, the sum so ascertained, Vanbibber v. Beirne et als., 168 
with legal iuterest thereon from the date of the) 2, When defendaxt in his answer alleges new 
report until payment, may be paid by the appli-' matter constituting a claim to affirmative relief, 
cant to the persons entitled thereto, or into court. special replication may be filed. idem. 168 
The applicant to take the property in preparing, 3. A special replication to the plea of the statute 
its petition (or rather attorney) filed in the pro-|of limitations which does not allege the exact 
edings, mirstates under a misconception the! period of the war, or exactly how long the courts 
estate of the’three infants in the reversion of the were closed, when these facts are rvlied upon as 
land, and after the commissioners were appointed, an avoidance, is bad, for that period only could be 
and had adopted such misconception in ascertain-'excepted from the computation of time which 
ne Ge damages, and who were entitled thereto, might otherwise prove a bar; for it should appear 
and had acted upon it and signed their report, and) upon the face of the pleading that, after takin 
before it was formerly filed in court, the applicant out the excepted time, five years have not elapsec 
asked leave of the court to discontinue the pro- since the action accrued. The replication by not 
ceeding. * stating the period, but leaving it wholly in blank, 
“HELb, does not present a certain issue. 
| That the court should have dismissed the pro-| Hujfman v. CadZison adm’r, 
ceédings under the circumstances, and at the costs) 
of*the applicant. . | SPECIFIC PERFORMANCE. 
Chestipeake & Ohio R. R. Co. v. Bradford et als, 220, 


185 
SPECIAL REPLICATION. 


301 


4 Acquisition of land by railroad company, by 
judicial proceeding. 
Chesapeake & Ohio R. R. Co. v. Pack et als. 397 


REGISTRATION. 


A. signs the following contract in writing: ‘*Re- 
ceived, Parkersburg, March 7th, 1870, of 8S. B. 
Bentley, two hundred dollars, for which I am to 
make him a deed for a certain tract of land in Lu- 


‘beck township, containing one hundred and thir- 
ty-seven acres, which I purchased for taxes in the 
Where the subject matter and the person are|name of Thomas Shriens.’’ B. subsequently re- 
within the jurisdiction of the cout, the judge,|quests A. by a note in writing to make the deed 
whether of a superior or inferior court, is not sub-|for said land to C.; A. not complying with the 





=< to a civil action for any matter done by, him) request; B. sues for a specific performance of the 


n the exercise of his judicial fwnctions. 


|contract, and that a deed for said land may be 


By virtue of section 8, chapter 78, Acts 1866,|made to himself, on tendering to A. the amount 


the members of the county board of registration 
acting thereunder, and passing upon the right of 
a party to be registered or not, acted. judicially ; 
and if they acted within their jurisdiction, limi- 
ted by the statute, they are not amenable in a 
civil action.. 

Fausler v. Parsons et ais., 


REMEDY AT LAW. 


1. Having a complete remedy at law, and it not 
being charged in the bill that the bond was pro- 
cured by fraud or mistake, a court of equity should 
not entertain the said bill, and the court below 
erred in not sustaining the demurrer to said bill, 
and dismissing the’same for want of equity. 


Vance v. Snyder, et ad. 24 


lof the purchase money due thereon. 
made for a specific performance of the contract, 


486) 


A decree is 


and that a 
HELD, 


eed be made to B. for the land. 


| There is no error in said decree. 


Bentley v. McKibben. 
And Parrid? McKindey, et ad. 


STATUTE OF LIMITATIONS. 


288 
67 - 


1. To an answer setting up the statute of limi- 
tations, the plaintiff files his replication alleging 
that he did bring and prosecute his suit in this be- 
half within five years from the time of the de- 
fendant’s liability to be sued, and notice to,the 

laintift of the matter complained of in the bill. 
This replication will not avoid the statute of limi- 





tations. 











INDEX. 


2. If it appear by the proper pleadings, sup-| 
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TRUST. 


ported by proof, that the facts on which the cause) 


of action is founded were exclusively in the 
knowledge of the defendant; that he fraudulently 
conceaied those facts; and by such ways and 
means defeated and obstructed the plaintiff from 
bringing his action within the time limited, the 
statute of limitations is answered. 

Vanbibber v. Beirne et ad. 168 


3. To an action brought upon a bond or promis- 
sory note after the present Code of West Virginia 
went into operation on the first day of April 1869, 
the 6th section of Chapter 104 applies; and con: 
sequeutly a special replication to the plea of the 

_statute of limitations, that said statute was sué- 
vendet in any couuty during the whole of the 
fate war between the so-called Confederate States 
and the United States, presents an immaterial 
issue and should be rejected. 

Where the statute of limitations has heen pleaded’ 
the court erred in refusing to give the following 
instruction: ‘‘If the jury believe frum the evi- 
dence that more than five years elapsed from the 
day the note sued on fell dueand become payable, 
until the institution of this suit, then it is barred 
by the statute of limitations.” 

Huffman v. Cadlison adm’r. 


SURETY. 


301 


A plea under the statute, Code, chap. 101, for re- 
lief of sureties, reciting that A. was the security of 
K. and had yiven the piaintiff, who was the payee 
in a bond, notice in writing forthwith to insti- 
tute suit thereon, and that the plaintiff, notwith- 


standing said notice, had failed for a Jong space of| 


time, towit:—years, to bring suit thereon, and 
until after the death of the principal in said bond, 
so that the plaintiff's right to collect said debt o! 
him has been forfeited and is gone, is held to be 
sufficient. 


The creditor to whom the notice should be giv” 
en, is the party having the legal title to the claim 
and the right to institute suit, and nota party 
merely claiming to have an equitable ownership. 


A replication that the defendant, after giving 
the notice in the plea mentioned, had withdrawn 
the same, and notified the plaintiff not to sue as 
required by said notice, whereby the defendant 
remained bound in said bond, is good. 

A plaintiff who has received notice under the 
statute, and fails tu comply with its provisions by 
instituting suit within a reasonable time sgainst 
resident solvent debtors, and prosecuting it with 


diligence to judgment and execution, is not at) 


liberty to show that the defendant has sustained 
no injury or loss by his omission; not having put 
that fact in issue by the pleadings. 

A plaintiff is at liberty to reply toa plea under 
the statute, by way of avoidance, that he has 
complied with the requirements of the statute as 
contained in the 2nd section, setting them out at 
length. 

Gillilan v. Ludington. 


TEST OATH. 


See Attachment 
Kyle v. Jenkins et als., 
and Peerce v. Carskadon, 


TITLE. 


When land is sold under a decree, no title passes 
if the party against whom the suit was institu- 
ted had no 

Parrill v. 


128 


371 
383 


uity in the land. 


cKinley et als., 6 


- 
‘ 


| A bona fide purchaser isone who actually pur- 
chases in good faith. 

H. K. and K. convey to .N. certain lands by a 
deed absolute on its face, but at the dute of the 
deed, and as: part of the transaction a written 
contract under .enl is executed, and delivered b 
H. K. and N., whereby itis agreed that if H. K. 
pays certain debts and liabilities of H. K., due to 
(Ne and others debts of H. K., which N. became 
\liable for, as they become payable, that N. should 
jre-convey the land to H. K. K. afterwards 
jon faith of the arrangement pays and causes to be 
paid a large part of the debts and liabilities by a 
sale of part of the land to D., aud otherwise with 
the consant of N., who conveys the land sold to 
the purchaser of Hl. K.. N. afterwards, and with- 
lout the knowledge or consent of H. K., sells 100 
acres more of the land to D. for $15 per acre, and 
gives his title bond therefor. D. informs H. K. 
of the parenegs, with which H. K. is dissatisfied, 
and informs D. that he has a claim on the land, 
jand its character, and notifies D. not to purchase 
jany part of the residue of the land. In a few 
|days afterwards and on the 27th day of January 
|1870, N., learning that H. K. was dissatisfied about 
the sale, writes H. K. aletter in which he says; 
pe order that you may provide against further 
sales to D., (for he wants $2,500 worth more,)I will 
jsay that I will defer a sale until the 1st of May, at 
|which time I shall need every dollar I can com- 
jmand, andif you do not by that time or before 
jmake a sale, I shall be compelled to sell at an 
iprice Iam otfered. Crediting the $1,500, D.’s pes’ 
ireduced to cash, leaves you still indebted to me 
|$1,800. Albert Stringer eS me $100 for you. 
My advice is that you sell, not wait fur the Ist 
jof May, as I shall make a bargain with Depue or 
any other person wanting land, to be closed at 
that time, proven: you are unable to make sale. 
On the 28th of February afterwards N., without 
the knowledge or consent of H. K., sells another 
100 acres of the land adjoining the first 100 acres 
to D., at $15 per acre, much less than its. value, 
and embracing nearly the whole of the improved 
land—In the case of a bill tiled by H. K. against 
N. and D. peayingamong othe: things that the 
last sale by N. to D. be set aside: HELD, 


That the sale of the last 100 acres by N. to D., 
under the circumstances, was bad faith, and frau- 
dulent as to H. K., and thatas D. had notice of 
the claim of H. K. to the land, and had been noti- 

ed not to purchase it, prior to his making the pur- 
chase, D. was a purchaser with notice of the 
of H. K., and the sale of the land should be set 
aside. 

That, under thecircumstances, H. K. was en- 
titled to redeem the whole of the unsold land, 
jincluding the 100 acres last sold. 





That the creditors of H. K., other than N., 
}mentioned in the contract between H. K. and N. 
ishould be made parties ts the suit. 


That so much of the land, including the 100 
acres last sold by N., and excluding the other 
land sold to D., should be sold as may be neces- 
sary to pay said debts and liabilities, and such 
judgments against H. K. as are liens upon the 
and, unless the said H. K. pays the de’ and 
liabilities. Thatif H. K. pays the debts and lia- 
bilities, N. shall convey thelands to H. K.. That 
if any part of the land is sold to pay the debts 
and liabilities, the residue, if any, shall be con- 
veyed by N. to H. K., or by a commissioner ap- 
pointed for the purpose. 
Kyger v. Depue, 288 
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WAIVER. 


A waiver, to be operative, must be supported by 
an agreement founded on a valuable considera- 
tion, or the act relied on as a waiver must be such 
as to estop a party from insisting on performance 
of the contract or furfeiture of the condition. 


ELD, 
That the evidence in this case does not estab- 
lish a waiver or estoppel as tothe performance of 
the conditlon bed in the policy, that if the 
premium on the risk shall not be paid at maturi- 
ty, such failure shall terminate the insurance. 
Muhdeman v. National Ins. Co. 


: WITNESS. 


1, The partner who did not sign the bond, was 
a competent witness, because his interest was 
equal ween the plaintiff and defendant; the 
defendant by deed having released him from all 
liability for costs of that suit. 

Black v. Campbei?. 51 

2. Under the statute, Code, chapter 130, section 
23,a party toacivilaction may bea witness in 
behalf of himself or of any other party to prove 
the conditions upon which a bond was delivered. 

Newlin v. Beard et ai. 110 

3. It is competent to impeach the credit of a 


INDEX. 


iconsistant with the testimony he has 
he trial. P ns 


t ° 

It is proper, to lay a foundation for impeaching 
the it of a wituess, to first inquire of him, on 
cross-examination, whether he has not on some 
former occasion given a different account, or 
a different statement of a matter of fact, to which 
he has testified on the trial. 

After the denial, on cross-examination, of a 
witnesss that he has made such inconsistent «r 
contradictory statement, although it is admissible, 
je sg a principle of convenience or absolute neces- 
sity, to put the question to the impeaching wit- 


508}ness in the same words it had been put to the 


former witness, yet it would be more satisfac- 
tory that the answer should be obtained without 
a direct suggestion. 

If the question put to the impeaching witness, 
is not in the same words as put to the former wit- 
ness, it should, nevertheless, be relative, and suffi- 
ciently p , 80 as to indicate to the impeaching 
witness the same subject matter or transaction 
testified to by the‘former witness, and not so gen- 
= as to introduce irrelevant and improper tes- 

mony. 

The question propounded to the witness Ar- 
thur, is too general, and calculated to prejudice 
the merits of the case by the introduction of ir- 
relevant and inadmissable matter. 





witness by proof that he has made statements in- 








Morgan v. The Frank/in Insurance Co. 496 
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